the inspector made the following entry: "The employees were told the sub-
station was energized before they left their duty station" (Exh. 3).

MSHA's brief (p. 20) states that "* * * the failure to follow basic
safety rules under the Act and under company regulations would indicate at
least ordinary negligence on the part of the operator." MSHA's brief, how-
ever, does not cite any testimony to show why the company's management should
be held to be negligent for failure of experienced employees to follow basic
safety rules or the almost identical provisions of section 77.704.  In Nacco
Mining Co., 3 FMSHRC 848 (1981), the Commission found that the operator was
nonnegligent for a violation of section 75.200 in circumstances which showed
that a foreman had gone out from under roof support for a distance of 10 to
12 feet in violation of the operator's roof-control plan.  The foreman was
killed when the roof fell on him.  The facts showed that the foreman had
received proper training and that he had shown good judgment on prior occa-
sions with respect to following safety regulations, but on the day of the
accident, he acted aberrantly and engaged in conduct which was wholly unfore-
seen.  The foreman's action did not expose anyone else to harm or risk.  The
Commission stated that finding an operator negligent in such circumstances
would discourage pursuit of a high standard of care because regardless of
what an operator did to insure safety, a finding of negligence would always
result.

The evidence in this proceeding shows that OD's management was not as
free from fault as the evidence indicated in the Nacco case cited above.  As
I have already pointed out in this decision in my discussion of the issue
of whether accidents on mine property are subject to MSHA's jurisdiction as
opposed to OSHA's jurisdiction, OD's superintendent of meters sent two
employees on January 22, 1980, to check a meter which he believed was working
properly. One of the employees who was sent to the mine had originally in-
stalled the meter. The other employee had replaced the meter on January 21,
the day before the two employees were sent back to the substation to check
the meters. The employee who replaced the meter was a meter man, first class.
Westmoreland had only suggested to OD's superintendent of meters that the
meter at the substation might be defective because no light was burning in
the meter and because its disk was turning counterclockwise (Tr. 99).  OD's
general manager testified that the type of meter which had been installed
did not have a light in it.  The superintendent of meters had already told
Westmoreland's employee that he thought the meter's disk was supposed to turn
counterclockwise. Therefore, the evidence shows that nothing was wrong with
the meter which required any checking to be done.  Since the meter had no
light, no light could have been seen by Westmoreland's employee.  The meter's
disk was supposed to turn counterclockwise.  The fact that the superintendent
of meters did not have a discussion with his employees in sufficient detail
for them to realize there was no need to check the meters is strong support
for a finding that management failed to advise the two employees as to the
duties they were expected to perform at the substation.

Unless the employees' supervisor was remiss in his duties of providing
the employees with specific information, there is no possible explanation for
the meter man, first class, who had installed the meter on the previous day,
to have testified that they, could not check the light in the meter because
the employee who was electrocuted had mistakenly concluded that no electricitying to
